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CC Docket No. 02-6 

DOCKET FILE COPY ORIGINAL 

Reference Administratom Decision on Appeal Funding Year 2004-2005 dated September 24,2004 

Reason: The crux of the denial is that what was submitted to the PIA under review does not constilute a 
contract: per the SLD, a contnrct must at least contain the term (service start and end dates, expiration date) 
of the agreement between the service provider and the applicant of the services that will be provided. 
Therefore, since the SLD does not consider our contract as a multi-year contra& a form 470 should have 
been filed, the SLD now considers the requested service as month to month, or tariff senices thus requiring 
a new form 470.. .Denied in full. 

Response: 
While I respect the immensity of the SLD oversight, and I appreciate the prompt response to my appeal, I 
do not concur with the factors they used to review the appeal. Specifically, I have yet to see a template for 
what constitutes a multi-year contract on the SLD web site; and while I agree that certain terms must be 
addressed in a multi-year contract, the specifics of such am rather vague and ambiguous. I am attaching a 
copy of our multi-year contract with ESC7NET. Please note that there is in Item #20 of the contract, an 
execution date which constitxtes a beginning date, and was executed prior to the form 470 Wing 
requirements of year seven and in fact was the basis for the year six form 470. As for the end date as 
specified in the administrator's denial letter: while there is no predetermined end date specified in the 
contract, it is an open ended contmt that, as specified in item #8, either party may telminated this 
agreement at the end of the semester, school tmn or summer session by providing the other party with 
written notice, signed by the superintendent, or by the executive director of Region Vn E X  at least thirty 
days (30) prior to the end of the semester, term, or summer session. It is my contention that item #8 
constitutes a termination clause to the contract: essentially a termination method, and that neither party has 
exercised the option, then the contract is still in effect and constitutes a multi-year contract. 

Please review your decision and let me know as soon as you can. 
Contact: Douglas L. Botts 
Address: 
Telephone: 409.787.3371 Fax: 409.787.4197 E-mail: doupb(iibhem~hiU.esc7.11@ 

IO00 Milam St. P.O. Box 1950, Hemphill, TX 75948 
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To: Mr. Mike Terry - Hemphill ISD 

Thank you again for your participation in E S C M .  This is your copy ofthe sewice ag- 
w#h ESC7NET. If you have any questions oonceming m k e s  or this document, pkease contad 
Mr. Laon M U M  at 903.988.6700. 

sincerely, 



INTERLOCAL GOVERNMENTAL AGREEMENT FORTHE PROVISION OF 
C 0 N " M T Y  TO THE EDUCATION SERVICE CENTER, ESCTNET 

PRIVATEREGIONALWIDEAREANETWORK 

BETWEEN ESCRJET 

AND 

HEMPHILL INDEPENDENT SCHOOL DISTRICT 

STATE OF TEXAS 8 

COUNTYOFGREGG g 

ESc7NET. in contract with Education Savice center, R a m  W, ("ESC7NET") and 
the Hcmphil In- School District ("Dishid') enter into the ikllowing agreanent 
regerding the provision of comedvity to the Education SerVice Centa, ESC7NET 
private R e g i d  Wide Area Network ("ESC7 Net"): 

Witnasd 

WHEREAS, District, Hempbill lndependcnt School District located in Sabme 
county, 

WHEREAS, EScRJET is the bundled Internet S u v i c e  Provik, 

WHEREAS, ESCRJET is given authody to sell its Services to Digtrid pmsuant to 
TEC 6 8.052; 

" E R E A S ,  District is given authority to purchase any Sgyicc frnm ESC7NET 
pmaut to TEC 8 8.002; 
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WHEREAS, Escm and District m? authorized - toaterint0mAgreement 

autfiorizcs load go-ts to contrect with eech other to perform govanmental 
pursuant to the Interload Coopemtian Act, Texas Gov't. Cudc 0 791.001 et. Seq., which 

functions and services under the terms of the Act. 

NOW, THEREFORE, ESCTNET and District agree as follows: 

1. ESC7NET will provide District with ~cces8 to a wide area network that allows 
transmission of video, voice, and Internet 8cTyi(xs. 

2. District will accept service provided by ESC7NET pursuant to all the tums of this 
egreement, 

3. District wiU pay amoathyk to ESC7" forthe provision of ESC7Net geryices aa 
set forth in Exhiit "A." 

4, Said payment is to be made on or- the 15th of each month, at ESC7NET Region 
WEd~onsavice~tsr,whoscwhoscis: 

1909NorthLongViewStn?et 
Kilgorc, Texas 75662 

5. Ifpayment is not tended at the time and under the codtiom noted above, the 
amount due W bear interest after the due date at the nrte ofdm pcnxnt (lo??) per 
amnrm. 

6. Ifpayment is not tendaed at the time andundczthe cmditiomnotedabove, Dishict 
would pay on demand all costs of collection, l e d  expaws, and att0nrey.s few 
inumed or paid by ESCRJET in collaceingor cdkcingthis contract. 

7. District ag~ees not to resell, tnidex, assign, pvide  or otherwise d i s t r i i  ESC7Net 
comaectvity, or services without written aubmat l  'onhmESCRJET. 

8. Eithapartymaytemmate this agrccmw at the end of a sandu, school term, or 

Supaintendemt, or by the Executive Diredor of Region W ESC, at least thirty (30) 
days priorto theend ofthe semester, tenq 0csllmmc~Beadiol~ Should noticenot be 
d v e d  in &ue.nt time to disoontinue &cb(s), on or before the requested date 
the additional fees inanred by EsC7Net wi11 be charged. 

Summer session by pviw the & party with Writtul noticq sigaed by the 

9. This underteking may expose the parties to some risk of fbmcial or other loss 
resulting h m  harms that d d  happen to (i) third parka such a students who access 
the Internet through the equipment provided by ESC7NET; (hi either perty to this 
agreemalt due to d t y  w, or (iii) either party to this egmGmcnt miaillg h 
dismption of sByicc8 due to network outage8 caused bycvents such as scheduled or 
unsdreduladmaintarance, accidents which sever netwodc ooimdcb 'vity, or ddibarrte 
sabotage of the network conuection by entities inside or outside ESCRlJET. 
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ESC'MET could not agree to p v i d e  this &cccss to District ifESC7NEThad to be 
responsible for all the possiile financial or other lossts ofthose who mightbehsnnad 
by District's access to thcpe caplrbilitics, District sgress, thaafore, to be responrrible 
for, and to the exteat autbonzsd * by the Coastitution and laws of the Statc of Texas, 
and the Constitution and laws of the U.S. Government, to indmmify ESC7NET 

ESC7"s faithful (m-tortious) pgfonnance of its agnemcaEs hawndcr. 
awir\at, any harms that may heppcn to third paties or to District rcsplting firom 

10. The Partics agree that Esc7NET shall undano chxmmca be held nsponsibie or 
liable for situations wfwre the d t y ,  stability, or availability of E S C 7 "  Savices 
is cOmprOmiSed by the District directly, by softwere or pmgmms pvided to 
ESC7NET by the District, or by actions ESC7NET undcr&ks at tikc roqucst of the 
Dishid. 

11. The parties ageae that EsC7NET shall&no circumstances be held responslbe or 
liable fix situations where data or transmissions are BcccBscd by third paxtiea through 
illegal or iilicit meaos, including situations where the data QT tmnsmmn * 'oris arc 
Bccc89cd through the exploitation of d t y  gaps, weaknesses or flaws (whether 
known or unknown to ESC7NET at the time) which may exist in any software or 
llanlwm incllldiag software orptograms pvidedto Esc7NErbytheDistrict aad 
any othasoftwanorhardware utilized by the Dbhictia cxmuecb '011 with ESC7NET 
beyond the exclusive control of ESc7NE.r. 

12. E S C m  may p~ovide the District with Equipment or S o h  to be uscd by the 
District in acccBsing Esc7 Net n e  District shall pcoperlyuse tfke Equipment or 
Sothrmre pvidCdbyES(TMET, and the Districtwillprl)videfacitti~ and &ty 
f o r p o p e r o p a a t i o n a n d ~  of, end will not aim, move# cautect, or 
discoMcct this Esuipmaat or softwan without kt calling d obteining oral 

the Equipment or software d b y  the neglisemx orwiufhl acts ofthe District or 

event of any alterstion. m o v a n e  connedi onordlsaxmm 'on of or any otfier 

approval Grom ESC7NET. The District shall be solely liable fixany loss or damage to 

its officers, employees, agents, or contractors, or for loss or damaga of the Equipmatt 
or Software through thdt orvradalism on the District's premises. Momover, in the 

tampains or adjustments to the Equipmentor Software by the District without the 
prior express approval of EsC7NET, ESC7NET shall be completely released firom 
any liability or obligation (including any warranty or indrmaitrj obligation) to the 

such action of the Distri4 and the District shall be liable to ESC7NET foroosts or 
dam- i n 4  byESC7NET. 

District arising k m l  or relating to the Equipment or sofhvattthat was dfccted by 

13. ESC7NET shall not be responsible fix the iastallation, operation, or * ' of 
equipment or software not provided by ESC7NER nor W ESCRSET be 
nsponsible fbr the transmission or reOep(i0n of inkmation by equipmat or software 
mtprovidedbyESC7NET. 

Page 3 v 3.0 6/02 



14.The Dishid sbdl be mponsiile fw the use aad compatibility of equipment or 
software not provided by ESC7NET. In the eveat that the Dislrict uses equipmat, 
soilware, or supplies notprovidcdbyESC7NET which impaimits use of lBC", 
the District shall wncahdess be liable for payment to ESC7NET fbr maintemmce 
n& as a mdt of equipment failure or- problems caused by the 
District's use of equip&, so&wrc, or supplies not provided by ESC7NET. Upon 
notice fran ESC7NET that the equipment or s o b n o t  pviW by ESc7NET is 

litcelihoodofhaprrdorintafirra ce. ThcDistridshallifnccessmybeliaMefwall 
costs inamed by E S C M  to troubleshoot diffidtie3 caused by ~~u@IN& or 

causing or is iikely to cause hazd  or interference, theDistridshalleliminrdethe 

softwrrenotprovidsdbyESC7NET. 

15.- District agrees that its use of ESC7Nct will be in a- datcatwiththis 
Agrament, tbs Opaating Rules, the Policies, ami with all applicable laws a d  
legulations, including with limitation, copyrigttt, tradanark, aad expott control laws 
prohibiting the Il(lt of ~amnIllunications Eacilities to tramrmrt * illcga& obsoene, 
thrsatening, hlaassing, or Otha ofiimeive mcSsage5. The Distrid ~ l € u l g 8 s  that 
ESCYINET is not respoaa'ble fw any use or m i w e  of ESC7Nd by tbeDistrict or its 
Authorized Usas. In particular, the Wct shall not, nor shall it pamit or assist 
0th- to abuse or fraudulently use ESC7Net, including but not limited to the 
fbnowing: 

(a) To obtnin or attempt to obtain Network Services by any firaudulaat means or 
device with indent to avoid payme&; 

(b) To access, alte~, or destroy my i n f o d o n  of a w t k  ESCRJET Membg by any 
fraudulent or device, or attempt to do so; or 

(c) To useESC7NET so as to intafere with theuse of EScRJETbyother Districts 
orauthorizedusera 

16. ESCRJET warrants it will use d l e  m pmviding NctWorlr S a v i e a  & 
Except ibc mainteaance and perioas of shutdown caused by this Ageemat. 

aquipmenf syitan or powex Wure# or other cause3 beyond the rerwnable oostrol of 
Esc7Nm, spa5ficdly inchdiag paiods of shutdown cawed by SOAware or 
pmgrams pmrided to ESC7NET. by the Met, the system will be opaational 
twenty-four (24) hours a day, seven (7) days a week. 

17. ESC7NET MAKES NO EXPRESS OR IMPLIED WARRANTY OR coMllTloN M" 
RES= To TBERIOOIUMS oacooDs ORSERVICES TOBE SUPPLIED To TEE 
DI8I'RICT, JNCLUDING WITHOUT LlMlTATION ANY IMPLIED WARRANTY OF 
-"Y OR FOR A PARTICUUR PURPOSE ESC7 NET 
SERVXCW ARE AM) DI8TpuBuTI&D ON AN 'AS PI BASW WFIlfOuT 
WARUNTQSOFANYKINDEITHEREwBa;ssORIMPLI[ED. NElTEERELpcRlpT 
NOR ANY OF X'IS mlDIARIES MAKES ANY WARRANTY OR CONDITION 
REIpE"G TEE RESULT3 OF ANY PROCRAM OR SERVICES OR THAT ALL 
ERRoIls IN THE PROGRAM OR 8llbRMcEG WXLL BE CoItBEcFBD, OR TEAT TBE 
FUNCRONALiTY COlyTAMED IN TEE F'ROQUM WILL MET TBE DIsTRIcI*S - 
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